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Curtis Thomas clains that his former probation officer,
his former counselor, and an individual who provided himwith a
drug test all violated his civil rights under 42 U S.C. § 1983.

We here consider those defendants' notions for summary judgnent.

Backqgr ound

A Facts’

On July 7, 1997, Curtis Thomas appeared before the
Honorabl e Thomas G Gavin, a Judge of the Court of Common Pl eas
for Chester County, Pennsylvania. Judge Gavin found that Thomas

had viol ated his parole? and revoked it. Judge Gavin

'Gven the nature of the plaintiff's allegations, it is
inportant to set forth the facts of record at sonme length. The
facts set forth below are not necessarily all undi sputed; indeed,
the parties differ regarding many details of the factua
circunstances |eading to the instant action. To the extent that
any of these differences are naterial or relevant to the
di sposition of the defendants' notions, we will address them
either in the text or margin here or in the analysis that
fol |l ows.

’l't appears that Thomas was on parole for at |east five

prior convictions, see Ex. |, Larson's Mdt. for Sunm J.
(containing five orders signed by Judge Gavin on July 7, 1997,
each wth a different docket nunber). It would further appear

that the July 7, 1997 hearing was not the first parole violation
hearing for Thomas on these convictions, Ex. H Larson's Mdt. for
Summ J. (Transcript of February 19, 1998 hearing) at 4.



i mredi ately re-paroled Thonmas, placing himon the "Intensive
Supervi sion Program, Ex. |, Larson's Mt. for Summ J. (Judge
Gavin's orders dated July 7, 1997). Defendant Sandi ® Larson,
then a Chester County probation/parole officer, was responsible
for supervising Thomas. On July 7, 1997, Thonmas signed a
docunent setting forth the "CGeneral Rules for Probationers and
Parol ees”", as well as the required fees, Ex. D, Larson's Mt. for
Summ J. The docunent stated that "[i]n the event that [the
parol ee] violate[s] any of these conditions, [the Chester County
Adult Probation and Parol e Departnent] has the authority to
arrest you and to detain you". Thomas al so signed an "Agreenent
by Probationer/Parol ee" that he understood the conditions, agreed
to abide by them and understood the penalties involved, Ex. D,
Larson's Mdt. for Summ J.

On February 19, 1998, Judge Gavin hel d anot her parole
violation hearing for Thomas, on the ground that Thomas had
continued to use illegal drugs, Ex. H, Larson's Mt. for Summ J.
(Tr. of Feb. 19, 1998 hr'g) at 1-4 (hereinafter "Tr. of Feb. 19,
1998 hr'g"). |In that hearing, at which Sandi Larson testified,
Thomas represented to the court, through counsel, that he had a
“terrible problent, and that he was asking for "one nore
opportunity,” Tr. of Feb. 19, 1998 hr'g at 5, and he al so
represented that about a week before the hearing he had entered

an intensive outpatient programwth "HELP Counseling” in West

3The Conpl ai nt spells her nane as "Sandy", but this is
her spelling.



Chester, Tr. of Feb. 19, 1998 hr'g at 4. Notw thstanding these
representations, Judge Gavin said that he would revoke the

out st andi ng paroles and recommt Thomas for the bal ance of his
sentences®. After Judge Gavin made this statement, however, at
Thomas' s request the court engaged in a colloquy with him
Fol | owi ng this colloquy® Judge Gavin reconsidered his
previously-stated decision to reconmt Thomas, and said:

You got your choice of taking your nedicine
t oday and going to prison today and
participating in some prograns and doi ng TAP
and maybe getting out in four or five nonths
tinme.

O, I'l'l accept your story one nore
time. You go and you finish this program
that you're in, which neans you finish in six
weeks. |If you conme up dirty one tine during
the six weeks, if you m ss one class during
the six weeks, and if you don't go to work
every day that your enpl oyer wants you to
come, you will conme back here and do every
singl e day of the seventeen nonths; no
parol e, no not hi ng.

Tr. of Feb. 19, 1998 hr'g at 11-12.
Judge Gavin then declared a brief recess for Thonmas to
consider his options. After that recess, Thomas, through

counsel, expressed concern that if a urine sanple was taken from

“This woul d apparently have been for a duration of
si xteen nonths and fifteen days, Tr. of Feb. 19, 1998 hr'g at 11.

*During the colloquy, Thomas stated, inter alia, that
"nmy drug use is not an everyday thing. Honest, it's not an
everyday thing. | slip up sone days. Sonme days |I'moffered it,
| turn it down. Sonetines | guess -- | guess | just break," Tr.
of Feb. 19, 1998 hr'g at 8. Thonas went on to state that he was
enpl oyed, that he was "nmaking a great effort trying to do the
right thing," and that he was "learning a |lot" through the
outpatient program Tr. of Feb. 19, 1998 hr'g at 8-10.
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himthat day -- as Larson evidently wanted -- it would cone up
positive for marijuana, as he had used marijuana the previous
Sunday®; in subsequent colloquy with the court, Thomas adnmitted
to that drug use, Tr. of Feb. 19, 1998 hr'g at 13-14. Despite
this adm ssion, Judge Gavin permtted Thomas to take the
proffered deal, reiterating that this was conditioned on "No
dirty urines, doesn't mss one class with the counseling service,
doesn't m ss one eligible hour of work, and if he does fails
[sic] to do any of these things he does every single day of the
bal ance," Tr. of Feb. 19, 1998 hr'g at 14. Judge Gavin al so
required that Thomas report to Larson twice a week, on which
occasi ons he would be tested for drug use, Tr. of Feb. 19, 1998
hr'g at 15. On February 19, 1998, Thomas and his counsel signed
a docunment agreeing to the terns that Judge Gavin had orally

i nposed, Ex. C, Larson's Mdt. for Summ J.

The events of Monday, March 2, 1998 formthe primary
basis for this action. On that day, slightly I ess than two weeks
after the February 19 hearing, Thomas reported to Larson at the
Chester County probation departnent satellite office in
Coatesville at about 3:00 p.m Thomas provided a urine sanple,
whi ch was physically wtnessed by Probation Oficer Anthony
Venditti. Just after Thomas provided the urine sanple, there was
a commotion outside the probation office, and Thomas ran outside

to see what had happened. Larson remained inside. Wen Thonas

®February 15, 1998.



returned to the office, Larson told himthat his urine had
tested’ positive for cocaine.® Thonmas i mediately denied that
this was possible, contending that he had not used any drugs. °
Larson told Thomas that his positive test was in violation of the
February 19 agreenent, and that she woul d schedule a violation
hearing with Judge Gavin. She then called the courthouse and got

a hearing time for Thursday, March 5.

"The probation officers use a "stick test" wherein an
indicator stick is dipped in the urine and then subsequently read
for results.

8 There appears to be some dispute as to how exactly the
test was admi nistered. Larson maintains that Venditti tested the
urine, Ex. A Pl.'s Opp'n to Shinbaums Mot. for Summ J. (Dep.
of Sandi Larson) at 19 (hereinafter "Dep. of Sandi Larson"), and
at the subsequent hearing before Judge Gavin, Venditti testified
that he tested the sanple and that, in fact, the urine sanple was
never out of his sight, Ex. G Larson's Mot. for Summ J. (Tr. of
Mar. 5, 1998 hr'g) at 3 (hereinafter Tr. of Mar. 5, 1998 hr'g).
Venditti also signed the "Drug Test Confirmation" formas the
"testing officer", Ex. A Larson's Mot. for Sutmm J. Larson al so
notes that another probation officer, Candy \Witehead, observed
the test stick and found it to be positive, Dep. of Sandi Larson
at 27.

On the other hand, Thomas nmi ntains that Anthony
Venditti acconpanied himoutside the clinic to investigate the
commtion, and that Venditti and another probation officer ran
after an individual who was involved in the fracas, Ex. F,
Caron's Mot. for Summ J. (Dep. of Curtis Thomas) at 63-64.

Mor eover, Thomas clains that he tried to retrieve the
test stick fromthe trash can, but that Larson prevented himfrom
doi ng so, Dep. of Curtis Thomas at 65. Thomas recalls that the
trash can was al nost overflowi ng and that there were nmany test
sticks in the trash, Dep. of Curtis Thomas at 76, and al so that
Larson told himthere were too nany gerns in the trash, Dep. of
Curtis Thomas at 77.

°According to Larson, Thomas stated that while he did
drink al cohol over the weekend, he had not used drugs, Dep. of
Sandi Larson at 23. Thonas deni es maki ng any such statenent to
Lar son.



Thomas then | eft the probation office, and detern ned
that he woul d seek another drug test that woul d show that he had
not, in fact, been using cocaine. Using a pay phone and the
Yel | ow Pages, '° he determined that he could obtain a urine test
at defendant Riverside/Brandywi ne'’, an entity located in
Coatesville with which Thomas was fam |iar because he had been
there for counseling sone years before, Dep. of Curtis Thonas at
78-85. Thomas proceeded to Ri versi de/ Brandywi ne on foot,
stopping on the way at his cousin's house to borrow sone noney to
pay for the anticipated $25 fee for the drug test, Dep. of Curtis
Thomas at 78-81.'” At Riverside/Brandywi ne, Thomas provided a

urine sanple that was w tnessed by defendant Art Caron®, a

®The phone was | ocated at a Shop Fresh grocery store;
Thomas bought a bottle of spring water at the store, so that he
woul d be able to produce nore urine for the second test, since he
had just urinated, Dep. of Curtis Thomas at 79-80, 83. Thomas
first stated at his deposition that he "drank [the water]
strai ght down", Dep. of Curtis Thomas at 83, but l|ater said that
he did not drink it all because the water was warm Dep. of
Curtis Thomas at 84-85 ("I didn't even drink it all because it
was warnt), 86 ("I took a couple of sips on it").

“The record does not clarify whether this is the
entity's formal name; however, it was so identified in the
Conplaint and in the parties' pleadings. It appears that
Ri ver si de/ Brandywi ne i s engaged, inter alia, in the treatnent of
subst ance abusers.

2Al though it seens that the fee for a drug test at
Ri ver si de/ Brandywi ne is indeed $25, Thomas never actually paid
anything for the drug test: when he submtted his sanple, the
staff told himhe' d pay when he got the results, but when he
subsequently retrieved his results on June 11, 1998, he was not
charged, Dep. of Curtis Thomas at 94-95.

3The Conpl aint spells this name "Karone", but we wll
use the correct spelling throughout this Menorandum
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4 After the sanple was taken,

t herapi st at Riverside/ Brandyw ne.
it was sealed and placed in a plastic bag, and Riverside/
Brandywi ne personnel told Thomas that the results woul d be back
fromthe lab in a week, Dep. of Curtis Thomas at 94-96. *°
Beverly Little, then the receptionist/secretary at Ri verside/
Brandywi ne, says she recalls Curtis Thomas conming to Riverside/
Brandywi ne during the "late winter or early spring of 1998",
demandi ng a drug test, Ex. G Caron's Mt. for Summ J. (Aff. of
Beverly Little) 9 8 (hereinafter "Aff. of Beverly Little").
Little adds that Thomas "was | oud and boi sterous and accused
Sandy Larson of the Chester County Probation Departnent of
falsifying his drug test with her," Aff. of Beverly Little T 9.

Thomas then caught a ride with a friend to West
Chester, because he had a 5:00 p.m appointnent at the Hel p
Counseling Center. \Wen he arrived, he went to see defendant
Val eri e Shinbaum'®, his counselor, for a one-on-one session.
Thomas had evidently comrenced his treatnent at the Help

Counsel ing Center on February 12, 1998, Ex. |, Shinbaumis Mot.

for Summ J. ("consent to treatnent” form signed by Thonas dated

“Caron hinself has no recollection in general of
Curtis Thomas or in specific of having w tnessed Thomas provi di ng
the urine sanple on March 2, 1998, Ex. B, Pl.'s Opp'n to
Shi nbaum's Mot. for Summ J. (Dep. of Art Caron) at 58
(hereinafter "Dep. of Art Caron").

“This disclosure "messed [ Thomas's] head up", Dep. of
Curtis Thomas at 94, apparently because he realized the test
woul d cone back after the schedul ed viol ati on heari ng.

%The Conpl aint spells this nane "Shi nbaunt, but we
wi Il use the correct spelling throughout this Menorandum
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"2/12/98"), and Hel p Counseling Center, Inc.' is a "division of

Nort hwest ern Human Services in Chester County,"” Ex. C, Pl.'s

Resp. to Shinbaums Mt. for Sunm J. at 9. '® Wen Thomas began

treatnment on February 12, 1998, he signed a "General Consent Form

and Re-Disclosure Statenent," Ex. |, Shinbaumis Mt. for Summ

J., which authorized the release of certain information to "CC

Probation Sandy Larson”, to include "Presence in Treatnent",

"Prognosis”", "Nature of the Project”, "Progress in Treatnent".
During his one-on-one session with Shinbaum on March 2,

Thomas told her, inter alia, that Larson had told himthat his

urine was positive for cocaine and that Larson had schedul ed a
violation hearing. Thomas told Shinbaumthat he felt that it
wasn't fair, Dep. of Curtis Thomas at 104-07. '° Shinbaunis
treatment notes dated March 2, 1998 read:

["D'" circled] Curtis upset today,
violated @PO gave hot urine, will probably
goto jail, per deal w PO & judge which he
agreed to. Trying to be defensive, trying to
get around going to jail. Wbrried, angry,
anxi ous, sad. Reframing jail as opportunity
for recovery if he wants to be serious about
it.

"Hel p Counseling Center is identified as "help
counseling center, inc." on various of its owm forns, e.qg., EX.
|, Shinbaumis Mot. for Sunm J. (consent to treatnment form.

It further appears that his treatnment at the Help
Counsel ing Center was "Court stipul ated”, neaning required by the
courts to come to treatnment, Ex. C, Pl.'s Opp'n to Shinbaum s
Mt. for Summ J. (Dep. of Valerie Shinbaum at 33 (hereinafter
"Dep. of Val erie Shinbaunt).

19Shi nbaum does not now recall the specifics of their
conversation, Dep. of Valerie Shinbaum at 37-40.
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["A" circled] Trying to accept his
consequences. Reported use over weekend.
["P" circled] Cient will cone to group
and share about his consequences.
Ex. J, Shinbaumis Mdt. for Summ J.

After his one-on-one session with Shinbaum Thomas | eft
Hel p Counseling wi thout attending the group session schedul ed for
that evening. He did not attend the group session schedul ed for
March 3, 1998, nor did he attend the individual and group
appoi ntments schedul ed for the next day. *

On March 4, 1998, probation officer Candy Witehead
received a phone call from Val eri e Shinbaum Ex. E, Larson's Mot.
for Summ J. (" Supplenmental Information Sheet" dated "3/4/98"
detailing phone call). In this call, Shinbaumrelated that while
Thomas had shown up for his individual session on March 2, he had
| eft without attending his schedul ed group session, and that he
had failed to show up for his group session on March 3. Shi nbaum
further related that Thomas "cl ained he went to Riverside on

Monday & gave a urine because P.O. is conspiring against [him,k"

Ex. E, Larson's Mot. for Sutmm J. On the sane "Suppl enent a

Ex. J, Shinbaums Mt. for Summ J. ("Case
Consul tations"” formdated March 4, 1998, stating that Thonas
"gave hot urine @PO Monday, didn't stay for group on sane day,
didn't show for group next day"), Ex. J, Shinbaumis Mt. for
Summ J. (Treatnent notes dated March 4, 1998 stating "Curtis was
no-show for indiv. appt. and no-show for group appt."); Dep. of
Curtis Thomas at 124-127 (stating that Thomas does not recall
whet her he attended those sessions or not), Dep. of Curtis Thomas
at 285-290 (stating that Thomas was convi nced that he was goi ng
to jail in the wake of the positive test, that he therefore
wanted to clear up | oose ends wwth his fam |y enpl oynent, and
that he therefore did not attend any counsel ing sessions after
t he individual session on March 2).
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I nformation Sheet" relating this call, Candy Wi tehead al so wote
"[ Tel ephone call] to Riverside - | spoke w Bev [Little, the
receptioni st at Riverside/Brandywi ne] - she didn't see Curt in
there on Monday." Ex. E, Larson's Mot. for Summ J.  Shi nbaum
does recall making a call to the probation office to report that
Thomas had m ssed a group session, Dep. of Valerie Shinbaum at
52, but she does not recall nmaking a report about any
“conspiracy” or Thonmas's obtaining a drug test at

Ri ver si de/ Brandywi ne, Dep. of Val erie Shinbaum at 52-54. |n any
event, Candy Witehead relayed the information fromthe phone
conversation to Sandi Larson.

On Thursday, March 5, 1998, the violation hearing was
duly held before Judge Gavin. At that hearing, the Commonweal th
reported to Judge Gavin that Thomas had tested positive, Tr. of
Mar. 5, 1998 hr'g at 2. 1In response, Thomas told the Court that
t here had been a commotion at the office on the day he gave the
sanpl e, that he felt that there had been sone mx-up?®, and that
he had had a separate test done at "Brandywi ne Riverside", the
results of which would be back on the foll ow ng Monday, Tr. of
Mar. 5, 1998 hr'g at 2. In rejoinder, Anthony Venditti testified
that the urine was in his sight the entire tinme, and that the
urine was not tanpered wth, Tr. of Mar. 5, 1998 hr'g at 3, and

Larson reported to Judge Gavin that when confronted wth the

“Thomas stated "I didn't do anything wong. | don't
know what -- | don't know how she got that m xed up or
sonething." Tr. of Mar. 5, 1998 hr'g at 2.
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positive test, Thonmas stated that he had been drinking on the
weekend?, Tr. of Mar. 5, 1998 hr'g at 3. Larson went on to
report to the court the substance of Shinbaumis phone call, to
the effect that Thomas had m ssed group sessions on the 2nd and
3rd of March, and that Shinbaum had reported that Thonas had told
her that the probation officer was conspiring against him Tr. of
Mar. 5, 1998 hr'g at 4. Finally, Larson reported to the court
that Bev Little at Riverside/ Brandywi ne had told Candy Wi tehead
that she (Little) hadn't seen Thomas at Riverside/ Brandyw ne, Tr.
of Mar. 5, 1998 hr'g at 4.

Thomas responded that he had in fact been at
Ri versi de/ Brandywi ne, Tr. of Mar. 5, 1998 hr'g at 4-5. After
further colloquy, Judge Gavin recomm tted Thomas for the bal ance
of his remaining sentences, but then stated:

You do the TAP [Treatnent Alternative to

Prison] programand we'll see what happens.

You get a test result from

[ Ri versi de/ Brandywi ne] that's contra to the

test results we have and I'll consider that

for whatever it's worth, because there wll

be a | ot of questions as to how that happened

and as to whose urine we are | ooking at, et

cetera.
Tr. of Mar. 5, 1998 hr'g at 6. The orders dated March 5, 1998
reconmtting Thomas to jail stated that the court woul d consider
further parole after Thomas conpleted TAP, Ex. |, Larson's Mot.
for Suim J. On May 27, 1998, after Thonmas conpl eted TAP, Judge

Larson released himfromjail and again placed himon parole, Ex.

2As noted above, Thomas deni es nmaking any such
st at enent .
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CC, Larson's Mot. for Summ J. (Aff. of the Honorable Thomas G
Gavin) T 8, Ex. GG Larson's Mot. for Summ J. (certificate
docunenti ng Thomas's conpl eti on of the TAP program at Chester
County Prison on May 27, 1998 and Judge Gavin's order dated My
27, 1998 granting Thomas parole effective May 28, 1998).

Wth respect to the Riverside/ Brandywi ne drug test, the
sanpl e was tested by Medlab dinical Testing, Inc., which
generated its conputerized report of the results on March 4,
1998.% The Medl ab Report, Ex. B, Larson's Mt. for Summ J.,
reports "Negative" results in a "5 panel drug screen", one of
whose conponents was "cocaine", wth a threshold of detection of
"300 ng/mM". However, the report also states that "Specific
gravity of submtted specinen is outside the normal range of
1.003 - 1.030."

Larson testified at her deposition that in the week
after the hearing, she contacted R verside/Brandyw ne and
received the results of the test, Dep. of Sandi Larson at 68.
She testified that Art Caron cane to her office and provi ded her
with the I ab report giving the test results, Dep. of Sandi Larson
at 68. She further testified that Caron told her that the
results were abnormal (in that the specific gravity abnormality

showed that the sanple had been adulterated), that he (Caron) had

ZEx, B, Larson's Mt. for Summ J. (Medlab dinical
Testing, Inc. report dated Mar. 4, 1998 of Curtis Thonmas speci nmen
dated Mar. 2, 1998) (hereinafter "Medl ab Report”), Dep. of Art
Caron at 30 (noting that March 4, 1998 date on report is the date
of the report, and not the date it was received at
Ri ver si de/ Brandyw ne).
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not in fact wtnessed Thomas providing the sanple, and that in
fact Thomas had gone into the bathroom al one to provide the
sanpl e, Dep. of Sandi Larson at 68-70. Larson does not recal
whet her she ever communi cated to Judge Gavin that Thonmas had
obtai ned a test at Riverside/Brandywi ne or what the results of
that test were, Dep. of Sandi Larson at 73-75. Larson also
testified that it was her view that, as reported to her, the
results of the test being abnornmal and not w tnessed neant to her
that the results of the Riverside/Brandyw ne test were not in
fact contrary to her test of Thomas's urine, Dep. of Sandi Larson
at 79. For his part, Caron testified that he did not recall
maki ng any such report to Larson, and that doing so woul d have
been "hi ghly unusual" because of "confidentiality problens", Dep.
of Art Caron at 14. On the other hand, he testified that given
the "abnormal" flag on the Medl ab Report, he woul d consider the
"negative" report to be a "fal se negative", and that in prior
conversations with Medl ab about other sanples that had an
abnormal specific gravity, Medlab representatives had told him
that this neant that soneone had added sonething to the sanple or
that the tested individual was using "drug bl ocking pills", Dep.
of Art Caron at 61-63. Caron also testified that it was his
belief that confidentiality requirenments do not apply to one who
conmes in sinply seeking a drug test, as opposed to one who is
under treatnent, Dep. of Art Caron at 73-74.

Also with respect to the Riverside/ Brandyw ne drug test

results, on June 11, 1998, about two weeks after Judge Gavin
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agai n placed himon parole, Thomas went to Riverside/ Brandyw ne
for the purpose of obtaining the test results and an apol ogy from
soneone at Riverside/ Brandywi ne, Dep. of Curtis Thomas at 315.
On arriving, Thomas asked for Art Caron, and when Caron cane to
the front Thomas told himthat he had been in for a drug test on
March 5, and he wanted the results, Dep. of Curtis Thonas at 316.
Caron told Thomas that because it had been such a long tine, he
wasn't sure what he could do, but it seened to Thomas that Caron
renenbered him Dep. of Curtis Thomas at 316-172%*. According to
Thomas, Caron first told himto call Medlab directly, but when
Thomas did that, Medlab told himthey could do nothing over the
phone, but rather that Riverside/ Brandywi ne woul d have to cal
them Dep. of Curtis Thomas at 317-18, 330. When Thonas rel ayed
this to Caron, Caron then told Thomas that he woul d see what he
could do, but that he wasn't sure if he could help, Dep. of
Curtis Thomas at 318, 330. Shortly thereafter, Caron departed
the premi ses, got into his light blue pickup truck, and drove
away, and the receptionist told Thomas that Caron had gone to
West Chester, Dep. of Curtis Thomas at 318-19, 330. However,

t he receptionist then took Thomas's nanme, nmade a phone call, and
in an hour she provided Thomas with a copy of the test results

t hat had been faxed to Riverside/Brandyw ne, Dep. of Curtis
Thomas at 319-21.

*Caron has no recollection of Thomas's visit to
Ri versi de/ Brandywi ne in June 1998, Dep. of Art Caron at 18; as
not ed above, Caron has no recollection of any dealings with
Thormas at all, Dep. of Art Caron at 9.

14



15



B. Procedural History

1. Thomas's All egations

On February 24, 2000, Thomas filed the Conplaint in
this case against Sandi Larson, Val erie Shinbaum and Northwestern
Human Services, and Art Caron and Riversi de/Brandyw ne. The
Conpl ai nt, which presented its allegations and clains in a single
undi fferentiated count, stated that it was "a civil rights case
brought for the deprivation of 4th Amendnent rights brought
pursuant to 42 U.S.C. § 1983," Conmpl. T 1.

The Conplaint alleges that Larson lied to Judge Gavin
in the March 5, 1998 hearing by, inter alia, reporting that

Thomas had tested positive for cocaine, Conpl. Y 1, and that she
knew t hat her report was false, Conpl. Y 23. Thonmas al so asserts
t hat Shi nbaum vi ol ated her duties of confidentiality by calling
the probation office and reporting that Thomas had tol d her of
his belief that the probation officers were trying to set himup,
Conpl. 9 22. Thomas further clains that Caron lied to Thomas
when Thomas tried to get his test results after getting out of
prison, in that Caron told Thomas that he couldn't help him
Conpl. § 28. Thomas goes on to allege that all the defendants
conspired to keep the results of the R verside/Brandyw ne test
secret, Conpl. § 30%, that they, through their cooperation with

Larson, had violated Thomas's Fourth Amendnent rights by causing

At least this is our surmise; paragraph 30 of the
Conpl ai nt reads "The defendants conspired to keep the results of
plaintiffs' urine test [sic], which had been sent from Chem Lab,
Inc., to Riverside, on March 4, 1998."
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Judge Gavin to erroneously believe that Thomas had tested
positive for drug use, when they knew that this was not true,
Conpl. § 31, and that Caron and Shi nbaum had vi ol ated Thonas's
right to privacy and confidentiality, Conpl. q 32. The ad danmum
cl ause states:

[T]he plaintiff (a) demands judgenent of all
def endants for the deprivation of his 4'"
Amendnent rights, and for conspiracy to
deprive himof his 4'" Anendnent rights and
for due process violations for false
testinmony by the affiant Larsen [sic], and
for privacy and confidentiality breeches
[sic], also 4'™" Anendment viol ations, by the
def endant s Shi nbaum and Nort hwest ern,
together with costs, fees, attorneys fees,
and such other relief as the court may deem
appropriate, and (b) plaintiff also demands

j udgenent of the defendants for civil
conspiracy as a supplenental state claimand
(c) of Shinmbaum and Northwestern for a breach
of confientiliaty [sic] as supplenental state
cl ai ns.

2. Subsequent ©Modtion Practice

By a July 25, 2000 Order, we deni ed Shinbaunis and
Nort hwestern Human Services', and also Caron's and
Ri ver si de/ Brandywi ne's Rule 12(b)(6) notions, holding that the
all egations in the Conplaint, though "thin", supported the §
1983, conspiracy, and breach of confidentiality clains that
Thomas had nade.

After the close of discovery, all defendants filed the

notions for sumrary judgnent now before us.
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1. Analysis?®

W will consider each defendant's (or set of
defendants') notion for summary judgnent in turn. Before doing
so, we will briefly reviewthe standards for liability under 42
US C 8§ 1983. 42 U S C § 1983 states that:

Every person who, under col or of any statute,

ordi nance, regulation, custom or usage, of

any State or Territory or the District of

Col unbi a, subjects, or causes to be

subj ected, any citizen of the United States .
to the deprivation of any rights,

privileges, or inmmunities secured by the

Constitution and | aws, shall be liable .

42 U S.C. § 1983.

A summary judgnment motion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R Cv. P. 56(c). In a notion for sumrary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. Once the
nmovi ng party has carried its initial burden, then the nonnoving
party "nust cone forward with 'specific facts showng there is a
genui ne issue for trial,'" Mtsushita, 475 U S. at 587 (quoting
Fed. R Cv. P. 56(e)) (enphasis omtted); see also Celotex Corp.

v. Catrett, 477 U S. 317, 324 (1986) (holding that the nonnoving
party nust go beyond the pleadings to show that there is a
genui ne issue for trial).

The nere existence of sone evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).
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In general, to recover under 42 U . S.C. § 1983, a
plaintiff nmust first prove that he was deprived of "rights,
privileges, or inmmunities secured by the Constitution and | aws"

of the United States. Baker v. MCollan, 443 U S. 137, 140, 99 S

Ct. 2689, 2692 (1979); see also Parratt v. Taylor, 451 U S. 527,

535, 101 S. Ct. 1908, 1913 (1981). Having denonstrated a
deprivation of rights, a plaintiff nust then prove that the

def endant deprived himof these constitutional rights "under
color of any statute, ordinance, regul ation, custom or usage, of

any State or Territory." Monroe v. Pape, 365 U. S. 167, 171-88,

81 S. Ct. 473, 475-85 (1961).

A. Sandi Larson's Mtion for Summary Judgnent

1. Fourth Anendnent dains Under 42 U.S.C. § 1983

Larson naintains that the facts of record do not
support Thonmas's clains of Fourth Anendnent viol ations because
(a) Larson had probable cause to initiate the revocation hearing
and (b) even if the record disclosed that Larson did lie at the
hearing, a plaintiff nmay not recover danamges under § 1983 for

such conduct. In response, Thomas argues, inter alia, that there

is a dispute of material fact about whether Larson is telling the
truth about the positive urine test, and that the record of the
March 5 hearing does not support any claimthat Thonmas woul d have
been incarcerated irrespective of the drug test results.

Upon cl ose consideration of the record, we concl ude

that even taking all inferences for the plaintiff, his clains
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agai nst Larson for Fourth Anendnent violations cannot w thstand
summary j udgnent.

We first observe that, contrary to Thonas's argunents,
Larson's all eged bad acts cannot be seen as a | egal cause for
Thomas incarceration followi ng the March 5, 1998 hearing. As
descri bed at | ength above, Judge Gavin was about to re-commt
Thomas at the February 19, 1998 hearing, but after a coll oquy
decided to give Thonmas a final opportunity to remain out of jail,
provided that he net a series of stringent conditions.

There is no dispute in the record that Thomas failed to
neet at | east one of these conditions: prior to the March 5, 1998
hearing, he m ssed several individual or group counseling
appoi ntnments at Hel p Counseling. At the March 5, 1998 heari ng,
Judge Gavin heard testinony regarding three ways in which Thomas
violated his agreenent with the judge: (1) Thomas had tested
positive for cocaine use, (2) Thomas had admtted to drinking,
and (3) Thomas had m ssed several counseling appoi ntnents.
Contrary to Thomas's clains, there is nothing in the transcript
of the March 5, 1998 hearing to show that Judge Gavin was relying
solely on the drinking or drug allegations in deciding to jail
Thomas. Wiile there is, to be sure, nore discussion on the
record about the drug use and drug testing, this is because
Thomas presented to Judge Gavin his contentions that there was
sonmet hing wong with the circunstances of his positive test and
that he had submtted an independent test, Tr. of Mar. 5, 1998

hr'g at 3-6. Mreover, Judge Gavin asserts in an affidavit that
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Thomas's failure to report to counseling by itself was sufficient
to warrant his parole revocation, Ex. CC, Larson's Mt. for Summ

J. (Aff. of Hon. Thomas G Gavin) Y 6 (hereinafter "Aff. of Hon.
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Thomas G Gavin"),? and there is nothing in the record to

I'n his papers, Thomas contests the propriety of this
affidavit, characterizing it as "unconventional", arguing that it
"suspi ciously" contradicts Judge Gavin's own March 5, 1998 order,
and maintaining that it raises "a nunber of ethical and other
concerns.” Pl.'s Second Resp. to Larson's Mdt. for Summ J. at
4, 13. Thomas goes on to note that "Judge Gavin appears to be a
known and i ntended wi tness who nmay wi sh to avoid cross
exam nation," Pl.'s Second Resp. to Larson's Mdt. for Summ J. at
4. Wth respect to this, we note that Larson's self-executing
di scl osures list Judge Gavin as a witness, Ex. A Larson's Reply
Br. at 2, and therefore we can see no inpropriety in Larson's
provision of an affidavit fromhimas an exhibit to its notion
for summary j udgnent.

We al so note that we see no contradiction between the
affidavit and Judge Gavin's statenments in court on March 5, 1998.
Here, it appears that Thomas focuses on the fact that at the
hearing, Judge Gavin said he would consider an outside test "for
whatever its [sic] worth,” while in his affidavit he stated that
he woul d not have accepted such a test because it was perforned
by an outside | aboratory, Aff. of Hon. Thomas G Gavin { 5.

Al t hough these statenents are not quite on all fours with each

ot her, we note that Judge Gavin's in-court remark that he woul d
consi der the Riverside/Brandywi ne test "for whatever its worth"
was i nmedi ately followed by his statenent "because there wll be
a lot of questions as to how t hat happened and as to whose urine
we are | ooking at, et cetera,” Tr. of Mar. 5, 1998 hr'g at 6
(enphasi s added). Wile Thomas argues that this statenent shows
that Judge Gavin had reservations about the test results Larson
reported, the only reasonabl e reading of this |anguage,
especially given his use of the future tense, is that Judge Gavin
had concerns about the outside test. Thus, his avernent in the
affidavit that he ultimtely woul d not have accepted such an
out si de test does not contradict his in-court statements. For
simlar reasons, we cannot accept Thomas's claimthat Judge Gavin
at the March 5 hearing "suspected that something was goi ng on",
Pl.'"s First Resp. to Larson's Mbt. for Summ J. at 5.

A note on citation is appropriate at this juncture. W
have above cited to the plaintiff's "second" and "first"
responses to Larson's notion for sumary judgnment. \Wile
di scovery was still ongoing, Larson filed a notion for summary
j udgnment, to which Thomas responded, that Larson ultimately
wi thdrew in favor of filing a nore conprehensive notion after the
cl ose of discovery. That later notion is what we consi der here.
Many of the argunents in the present notion for sumrmary judgnment
are identical to those presented in the earlier one, and Thonas's
response to the instant notion incorporated by reference his
response to the earlier notion. W therefore identify that

(continued...)
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chal l enge this assertion.

Therefore, even if the record could permt a jury to
concl ude that Larson engaged in wongdoing with respect to the
sanmpl e?®, and that she lied to Judge Gavin about Thomas's
adm ssion of drinking, these actions would not anount to | egal
cause of Thomas's loss of |iberty, which would have in any event
been ensured by Thomas's failure to attend counseling sessions,
as Judge Gavin had plainly required.

To the extent that Thomas argues that his failure to
attend these sessions was spurred by his belief that he was going
to jail on a violation, this sort of circular causation cannot
support 8§ 1983 liability here. There is no dispute that the
decision not to attend the Hel p Counseling sessions on March 2,

3, and 4 was Thomas's al one -- no one prevented himfrom
attending or told himnot to go. W also note that these
absences occurred at a tinme when Thomas, by his own theory of the
case, should have been hopeful that the Riverside/Brandyw ne test
woul d in fact exonerate himfromthe fal se accusations of drug
use. Thus, we cannot accept as reasonable a claimthat Thonas
woul d at that tinme have been indifferent to addi ng additi onal

viol ations of Judge Gavin's conditions to his record. W

27(...continued)
earlier response as the "first" response, and the response filed
specifically in opposition to the instant notion for sunmary
judgnent is cited as the "second" response.

2As we discuss below, we find that the record does not
in fact admt of this concl usion.
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simlarly cannot accept as reasonable an argunent that Larson's
al l eged wongdoing with the drug sanple, if any, itself caused
Thomas to m ss the counseling sessions. Utinmately, then,
Thomas's incarceration was not causally related to Larson's

al l eged bad acts, for the sinple reason that he woul d have been
jailed wthout them *

Thomas' s Fourth Amendnent § 1983 clains also fail
because, taking inferences for him there is nothing in record
that could lead a jury reasonably to conclude that Larson did not
have probable cause to initiate the revocation of Thomas's
parole.® Probabl e cause exists where there are "facts and
ci rcunstances sufficient to warrant a prudent [person] in
believing that the [suspect] had commtted or was conmtting an

offense,” United States v. Boynes, 149 F.3d 209, 211 (3d Gr.

1998) (internal quotation marks omtted) (quoting Sharrar v.

®Thomas attenpts to dismiss this |ine of reasoning as
an "It doesn't matter anyway defense”, which he refers to in his
papers as "IDVAD'. As detailed above, we do not find these
contentions to be frivolous, and the question of whether the
al | eged behavior led to a deprivation of Constitutional rights is
i ndeed the very first, and significant, step of an analysis of 8§
1983 cl ai ns.

Also with respect to this, we note that Thonmas's
adm ssion to Larson of his drinking would constitute an
i ndependent ground for revocation of his parole. Wile Thomas
now deni es that he ever nade such a statement to Larson, he did
not contest Larson's statenent at the March 5, 1998 hearing, Tr.
of Mar. 5, 1998 hr'g; Aff. of Hon. Thomas G Gavin | 7.

®In an "appropriate case", we may find as a matter of
| aw t hat probabl e cause did exist in a particular circunstance
"if the evidence, viewed nost favorably to Plaintiff, reasonably
woul d not support a contrary factual finding," Sherwood v.
Mul vihill, 113 F.3d 396, 401 (3d G r. 1997).
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Fel sing, 128 F.3d 810, 817-18 (3d Cir. 1997)). Thus, here the
guestion is whether Larson had before her facts and circunstances
sufficient to support a belief that Thomas had viol ated the
conditions of his parole. Plainly, if Larson had before her a
urine test showi ng that Thomas was positive for cocaine, this
woul d constitute such probable cause. Thomas's position is that
the test was in fact negative, and that Larson's statenents to
Thomas (and others) and her testinony before Judge Gavin to the
effect that the test was positive were lies. However, we observe
that there is nothing in the record that would permt a jury
reasonably to find that she was in fact |ying about her
under st andi ng of the outcone of the test.

Naturally, there would appear to be a dispute of
material fact over the question of whether Thomas had used drugs,
in that he testified that he did not and the Medl ab Report of a
uri ne sanple Thomas provided on March 2, 1998 had negati ve

results for drugs.® But the question of whether Thomas actually

1The parties al so dispute the value of the Mdl ab
Report in and of itself.

The defendants provided an expert report by forensic
t oxi col ogi st George F. Jackson, Ph.D. in which he opined that
because the specific gravity of the urine sanple was not within
the specified range (either higher or lower), the results of the
drug screen done on that urine sanple can not be relied upon to
provi de any concl usi on about whether Thomas had been exposed to
drugs. In response, the plaintiff offers the expert report of
Law ence J. Guzzardi, MD., who opines that it is unlikely that
Thomas had a true positive test wthin one hour of a true
negative test, and that therefore one of the two tests (either
Larson's or Medl ab's) was erroneous. Dr. Quzzardi, after
di scussing the two test protocols, noting that 5% of the
popul ati on has urine whose specific gravity is outside the limts

(continued...)
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used drugs is not quite what is material to Thomas's § 1983
claims. As discussed above, it is his contention that Larson
lied about the results, not that she was in sone way m staken.
Even taking the evidence in the light favorable to Thonas, we
cannot find that there is evidence here that would permt a jury
reasonably to find that Larson |ied about those results.

We first note that Thomas can point to no evidence from
any other w tness who saw the test stick that would show that it
was not in fact a positive test for cocaine. According to
Larson's testinony, both Anthony Venditti and Candy Wi tehead
al so | ooked at the test strip and found it to be positive for
cocai ne; Venditti testified to this effect at the March 5, 1998
hearing, and Thonmas apparently elected not to depose either
Venditti or Wiitehead.®* Similarly, Thomas can point to no

docunent or alleged statenent of Larson that states in any way

(... continued)

assi gned by Medl ab, and assum ng that the Medl ab sanpl e had been
an observed sanple and had not been tanpered w th, concl uded that
"it is nore probable that the first test [Larson's] was the
erroneous test and that the second test was accurate”, Ex. A
Pl.'s Second. Resp. to Larson's Mdt. for Summ J. at 1-2.

As we note in the text above, however, the applicable
guestion here is not whether the first test was accurate, but
whet her Larson |lied about it. Mreover, we observe as an aside
that the conparative objective scientific validity or reliability
of these two tests is not really the subject of this case. Wat
woul d be nore relevant to our discussions here is the question of
t he neani ng that a reasonabl e drug counsel or or probation officer
-- not a toxicologist -- would ascribe to the test results. In
any event, we need not reach this question now.

At | east, their depositions are not part of the
record before us. Both Venditti and Wi tehead were |isted as
W tnesses in Larson's self-executing disclosures, Ex. A Larson's
Reply Br. at 2.
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that the test was actually negative. In sum the record is
bereft of any direct evidence that would go to show that Larson
lied about the test results she saw on the stick (or that
Venditti so reported to her).

Absent direct evidence, Thomas nust then seek to rely
on indirect evidence that could give rise to an inference that
Larson |ied about the test outcone. 1In this vein, Thomas points
to a bevy of actions and circunstances that he mai ntai ns show
that Larson had lied and that she was attenpting to cover-up that
fact. For exanple, Thomas points to his own testinony that
Larson stopped himfromgoing into the trash can, which, as he
noted, was overflow ng and contained a nunber of test sticks, to
retrieve his stick as denonstrating that Larson didn't want him
to see the "real"” results. Simlarly, Thomas maintains that
Larson's failure to relate the results of the
Ri versi de/ Brandywi ne test to Judge Gavin, either at the March 5
hearing or later, denonstrates that she had |lied and knew t hat
she would be in trouble if Judge Gavin got those results, because
it would show she was |lying. Thomas al so argues that his rel ease
fromincarceration after only eighty-five days, rather than after
service of the entire sixteen nonths, shows that "[i]ts [ sic]
butt covering tinme" for the defendants, Pl.'s Second Resp. to
Larson's Mot. for Summ J. at 7. Thomas goes on to cite other
evidence fromthe record in a |like attenpt to show that Larson's
behavi or, and that of her co-defendants, after the March 2 test

shows that she was trying to cover for her original lie.
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After review ng these contentions®, we conclude that
none of this evidence would permt a jury reasonably to infer
that Larson |ied about the test. At root, any relationship
between the acts or facts that Thonmas points to and Larson's
al l egedly fal se statenents about the positive test stemfrom a
pre-exi sting conviction that Larson had in fact lied. Standing
al one, without such an assunption, this evidence sinply would not
reasonably permt the conclusion that Larson lied. What we are
left wwth is nmerely Thomas's concl usory specul ati on that because
he didn't think that he used drugs that would cause the drug test
to be positive for cocaine, Larson nust be |ying about the

results.® This is not sufficient to pernmit such a claimto

¥We make no effort to canvass each of these itens of
evi dence, nor do we find that such an attenpt would be efficient
or educati ve.

In this regard, we observe that plaintiff's responses
to the various notions for summary judgnment fail, in large part,
to provide specific citations to the record in support of the
argunents therein. As Judge Posner has nenorably observed,
"Judges are not like pigs, hunting for truffles buried in
briefs,” United States v. Dunkel, 927 F.2d 955, 956 (7th G r.
1991).

*lLikewise, it is clear fromthe record that there is
i ndeed a dispute of fact regarding the circunstances in which the
test was given. Thomas clainms that probation officer Venditti
ran outside with Thomas i mmedi ately after Thomas stepped fromthe
bat hr oom because of the conmotion outside, and that Venditti then
ran away fromthe building in pursuit of one of the individuals
involved in the coonmbotion. To the contrary, Venditti testified
that he remained in the building and that the urine sanple was in
his sight at all relevant tinmes. However, as with the other
evidentiary points discussed above, this dispute sinply is not
material to the | egal question of whether Larson was telling the
truth about her perception of the result of the test, and neither
does the dispute provide grounds by which a jury coul d reasonably
find that Larson |ied about the result.
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survive summary judgnment, and we conclude that on the evidentiary
record before us that Larson did i ndeed have probabl e cause to
schedul e Thomas for a violation hearing as a result of the
positive test.

Wth respect to Larson's other testinony at the March 5
hearing, Thomas contends that she attenpted to m sl ead Judge
Gavin by stating that Thomas had not, in fact, been to
Ri ver si de/ Brandywi ne. A review of the hearing transcript belies
this contention. Larson told Judge Gavin that "Candy" had called
Ri ver si de/ Brandywi ne and spoken to "Bev Little" who said that she
(Bev) hadn't seen Thomas there on March 2, Tr. of Mar. 5, 1998
hr'g at 4. As Thomas hinself contends, this is only a
recapitul ation of the content of the note that Candy Witehead
had witten nenorializing the phone call. This therefore
denonstrates that Larson was reporting to the Judge, in good
faith, the truth as she then knew it. Thomas points to no
evi dence to suggest that Larson actually then knew, from sone
ot her source, that Thomas had in fact been to
Ri ver si de/ Brandywi ne, and we observe that her statenent actually
falls far short of making an explicit claimthat he had not been
t here.

Finally, with regard to his Fourth Amendnent claim
Thomas avers that Larson wongly suppressed the Medl ab Report
docunmenting the results of the R verside/Brandyw ne test, which
action had the effect of keeping Thomas in jail. W first note

that Thomas does not identify anything in the record that woul d
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go to show that Larson had know edge of the Medl ab Report prior
to the hearing on March 5. Wile the report is dated March 4,
1998, there is no dispute over Art Caron's testinony that this
date was when it was generated, and does not represent the date
that it was received at Ri verside/ Brandywi ne, nmuch | ess a date
that it was received by the probation office or Larson
Therefore, there is nothing here to permt the conclusion that
Larson withheld the report from Judge Gavin at the hearing.
Thomas al so clains that Larson is cul pabl e because she
failed to apprise Judge Gavin of the results when she | earned
themearly the next week, despite that Judge Gavin had shown an
interest in the results at the hearing. However, as an initial
matter, Thomas fails to nake any showing on this record that
Larson had any duty to disclose this information to Judge Gavi n.
Wil e Judge Gavin did show a |imted interest in results of the

Ri ver si de/ Brandywi ne test, he directed Thomas, and no one el se,

to provide himwith results, Tr. of Mar. 5, 1998 hr'g at 6.
There is no dispute that this was a private test that Thomas got
at his expense, and was in no way associated wth or related to
the probation office or any other government entity. ®

Mor eover, the question with respect to a Fourth
Amendnent 8§ 1983 violation is whether probable cause existed, and
a law officer is not mandated to do further investigation for

excul patory evidence, e.qg., Qgborne v. Brown, No. 97-4374, 2000

¥ ndeed, that is why Thomas sought to get the test
there, at a private organi zation
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W. 764928 at *8 (E.D. Pa. June 13, 2000) (so noting in the
context of an individual's arrest on suspicion of a crine).

Judge Gavin gave Larson no direction at the March 5, 1998 hearing
that woul d have required her to deviate fromthis standard, and
fromJudge Gavin's | anguage it is clear that he placed the
responsi bility for producing the results on Thomas, even though
he knew that Thomas woul d be incarcerated. *®* Thus, there is no
evi dence to show that Larson had any duty to disclose the results
of Thomas's private drug test to Judge Gavin. Further, we have
Judge Gavin's undisputed affidavit, in which he maintains that
his receipt of the Medl ab Report would not have altered the

outcone for Thomas, Aff. of Hon. Thomas G Gavin | 5. ¥

®Moreover, there is no dispute that the results from
Medl ab were marked as "abnornal " because of the specific gravity
readi ng of the sanple. Again, the parties' expert reports differ
on whet her this "abnormal" readi ng makes the test reliable or
not, but the question here is not what an expert toxicol ogist
woul d think, but what a drug counsel or or probation officer would
think, and there is nothing here to dispute that Larson did not
reasonably believe that the Medlab test results were in fact
"abnormal " since that's what the result sheet reported.

¥As noted above, Larson also maintains that she is
i mmune from§8 1983 clains arising fromher testinony. This would
i ndeed appear to be the case, e.qg., Patterson v. Bd. of Probation

& Parole, 851 F. Supp. 194, 197 (E.D. Pa. 1994) (noting that
W tnesses in crimnal prosecutions are absolutely inmmune from$§
1983 clains). To the extent that Thomas seeks to hold Larson
liable for her testinony alone, such a claimis not legally
founded. On the other hand, Larson's allegedly fal se testinony
at the March 5, 1998 hearing here seens to be closely associ ated
with other alleged acts of out-of-court wongdoing (for exanple,
the very act of scheduling the violation hearing), and so it is
not clear if this imunity nmakes any material difference to our
case. W note that while parole and probation officers receive
quasi-judicial imunity for their adjudicative functions, they
may obtain only qualified immunity for their other actions,
(continued...)
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In sum then, the evidence of record does not provide
the basis by which a jury could reasonably find that Larson is
liable under 42 U S.C. § 1983 for violation of Thomas's Fourth

Anendment rights. 38

87(. .. continued)

Patterson, 851 F. Supp. at 197. |In any event, as we have found
above that the evidence does not support the Fourth Amendnent

cl ai ns agai nst Larson, we need not rely on testinonial immunity
in reaching our result here.

¥Larson al so argues that to the extent that Thonas's
Conpl ai nt makes out a constitutional malicious prosecution
al | egation agai nst her, such a claimsimlarly does not survive
summary judgnment. In our Circuit, a nmalicious prosecution claim
may be presented as a Fourth Amendnent claimunder 42 U S. C. 8§
1983, Gallo v. City of Philadel phia, 161 F.3d 217, 225 (3d Cir.
1998). In addition to a constitutional injury, an action under 8§
1983 for malicious prosecution nust satisfy the common | aw
el ements of malicious prosecution: "(1) the defendant initiate a
crimnal proceeding; (2) which ends in plaintiff's favor; (3)
which was initiated w thout probable cause; and (4) the defendant
acts maliciously or for a purpose other than bringing the
defendant to justice." Lee v. Mhalich, 847 F.2d 66, 69-70 (3d
Cr. 1988), see also Hilferty v. Shipman, 91 F. 3d 573, 579 (3d
Cr. 1996); Torres v. Mlaughlin, 966 F. Supp. 1353, 1361 n.7,
rev'd on other grounds, 163 F.3d 169 (3d Cr. 1998) (noting that
the precedent expressed in Lee, viewed in the |ight of Albright
v. diver, 510 U.S. 266, 114 S. C. 807 (1994), shows that the
common | aw el enents of malicious prosecution nust be shown in
addition to the Fourth Anendnment seizure).

I n our present circunstances, however, it is clear that
Thomas cannot neet these elenents, since it is undisputed that
the proceeding in question -- nanmely the March 5, 1998 hearing
before Judge Gavin -- did not end in Thomas's favor, but instead
resulted in his incarceration. Thomas argues that it did in fact
termnate in his favor, since he was rel eased from prison after
85 days instead of 16 nonths, but this contention does not
present a dispute of fact that would permt a jury reasonably to
conclude that the March 5, 1998 hearing ended in Thomas's favor
since his subsequent incarceration is undisputed, and the
possibility of earlier release, contingent on the conpletion of
the TAP program was specifically contenplated by Judge Gavin's
statenments on the record and orders.
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2. Due Process Gains Under 42 U.S.C. 8§ 1983

Thomas al so clains that Larson's actions violated the
standards of substantive due process. * We note that in our
Circuit, "the substantive conponent of the Due Process C ause can
only be violated by governnental enployees when their conduct
anounts to an abuse of official power that 'shocks the

conscience'", Fagan v. City of Vineland, 22 F.3d 1296, 1303 (3d

Cr. 1994), see also Ncini v. Mrra, 212 F.3d 798, 809-10 (3d

Cr. 2000) (noting that substantive due process liability
"attaches only to executive action that is so ill-conceived or
mal i cious that it shocks the conscience" (internal quotation
marks omitted)).* "The 'exact degree of w ongful ness necessary

to reach the consci ence-shocking | evel depends upon the

¥The Conpl ai nt does not specify whether it is
substantive or procedural due process violations for which
Thomas seeks relief. As Larson argues, however, it is difficult
to see how procedural due process was violated, since there is no
di spute that Thomas was deprived of his |iberty only after a
hearing conducted before Judge Gavin on March 5. In his response
to Larson's instant notion, Thomas nakes no argunent that
procedural due process applies and directs all his argunent to
t he question of whether a claimof substantive due process
survives sunmary judgnent. Further, none of Thomas's argunents
go to challenge the sufficiency of the hearing itself, but rather
t he conduct of persons in it or related to it, nanmely our
def endants here. We therefore will decline to engage in a
di scussi on of procedural due process, a claimthat the plaintiff
has eschewed.

“But cf. Fuentes v. Wagner, 206 F.3d 335, 348 (3d Cir.
2000) (noting that the application of the "shocks the conscience"
standard may be Iimted to certain classes of clains under
substantive due process). Wth respect to this, we observe that
neither party has argued that the "shocks the conscience"
standard does not obtain in our circunstances here, and so we
will apply that standard notw t hstandi ng our Court of Appeals’
caution in Fuentes.
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ci rcunstances of a particular case,'” Ncini, 212 F.3d at 810

(quoting Mller v. Gty of Philadelphia, 174 F.3d 368, 375 (3d

Cr. 1999)) (sone internal quotation marks omtted).

Wth respect to this issue, Larson noves for summary
j udgnent on the ground that her conduct does not neet the
"consci ence-shocki ng" standard as a matter of |aw, while Thonas
mai ntains that, at the least, this is a question for the jury.
However, we observe that the actual conduct at issue here is the
same as that which forns the basis for Thomas's Fourth Anmendnent
clains -- in particular, Larson's alleged |ying about the drug
test to pronpt the violation hearing, her lies about the test in
the hearing, and her suppression of the evidence of the Mdlab
test results.* As we have found above that the evidence woul d
not permt a reasonable jury to conclude that Larson violated
Fourth Anmendnent reasonabl eness standards, we may inmedi ately
conclude a fortiori that the evidence does not support a claim
t hat what she did could reasonably be found to shock the
consci ence.

We therefore will grant judgnent to Larson on Thomas's

substanti ve due process cl ai ns.

3. Conspiracy Cains Under 42 U S.C. 8 1983

"I'n order to prevail on a conspiracy claimunder §

1983, a plaintiff nust prove that persons acting under col or of

“These are the acts identified in Thomas's response to
Larson's notion, Pl.'s First Resp. to Larson's Mdt. for Summ J.
at 12-13.
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state | aw conspired to deprive himof a federally protected

right," R dgewood Bd. of Educ. v. N.E. for ME. , 172 F.3d 238,

254 (3d Cir. 1999). Larson seeks sumuary judgnment on this claim
arguing that the record contains no evidence that shows that
Larson conspired with anyone to deprive Thonmas of his rights;
Thomas, in turn, contends that the record is replete with

evi dence of the conspiracy.

We conclude that on the evidence of record, viewed in
the |ight nost favorable to the plaintiff, no jury could
reasonably conclude that Larson was engaged in a conspiracy with
the other defendants or others in violation of 8§ 1983. In
eval uating Larson's claim we first note that Thomas's response
to the notion for summary judgnent fails to identify with
specificity the evidence that vindicates his conspiracy clains.
| nstead, he argues that

[a] sinple reading of Larson's, Shinbaum s,

and Caron's depositions . . . denonstrate[s]

concl usi vely wi thout needing to consult any

further evidence, that they all testified

falsely, that they all worked together to

i njure Thomas, and that they had no viable or

justifiable reason to do so. . . . Gven the

facts elicited from Caron's, Shinbaunm s, and

Larson's own testinony it is obvious they

conspired to deprive plaintiff of his

federally guaranteed rights.

Pl.'s Second Resp. to Larson's Mot. for Summ J. at 18. This
sort of general argunent sinply will not suffice to survive a
nmotion for sunmary judgnent, particularly as it serves to refer

the court to over 290 pages of deposition testinony.
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From el sewhere in the plaintiff's papers®, however, we
can extract the various itens of evidence that Thomas believes
show t he exi stence of a conspiracy* agai nst hi manong Larson,

Shi nbaum and Caron: *

. The phone nessage from Shi nbaum t aken by
Candy Wit ehead shows that Shi nbaum was
trying to warn Larson that Thomas was
getting an outside test, and that Thonas
suspected Larson of conspiring agai nst
hi m

. "[1]t is quite telling" that Shinbaum s
phone nessage failed to relate to Larson
that Thomas had told her (Shinbaunm) that
he had been drinking, because unless
Shi nbaum was cooperating with Larson to
fabricate such a statenent, she woul d
have related it to Larson, and therefore
this shows that Larson and Shi nbaum made

“?For exanple, in the statenments of fact Thomas sets
forth.

“The facts listed below, along with the inferences
that plaintiff wishes to draw fromthem are taken from
Plaintiff's First Response to Larson's Mtion for Summary
Judgnent at 2-6, and his Second Response at 2-12.

*“As noted above, an individual may be liable for a §
1983 conspiracy only if he acts under color of state law. As we
wi |l discuss nore below, there are questions here as to whether
Shi nbaum Nort hwest Human Servi ces, Caron, and
Ri ver si de/ Brandywi ne are state actors. However, as we noted in
our July 25, 2000 order, it is well-established that an
i ndi vi dual who conspires with a governnment official to violate
another's constitutional rights may be liable for such acts under
§ 1983. e.qg., 1 Sheldon H Nahnod, Civil R ghts and Givil
Liberties Litigation 8§ 2:17 at 2-69 (4th ed. 1999); see also
Pl."s Resp. to Shinbaumis Mot. for Summ J. at 6 ("If you play
footsies wth a governnent official you becone cloaked in his or
her shroud."). Therefore, the question of whether the non-
gover nnent enpl oyee defendants are state actors does not arise in
the context of Thomas's 8§ 1983 conspiracy clains, since the very
evi dence that would go to show a 8§ 1983 conspiracy woul d equal ly
inplicate the defendants as state actors for the purposes of the
conspi racy cl ai ns.

36



up the al cohol use in order to defl ect
attention fromthe Riverside/Brandyw ne
drug test.”

. Larson told Judge Gavin that Thomas
hadn't been to Ri verside/ Brandyw ne,
even t hough she knew she had from
Shi nbaum s nessage.

46

. Despite receiving the Medlab test results, Larson
di sregarded them for no reason, except to avoid
"serious trouble" from Judge Gavi n.

. Wil e Larson testified that Caron gave her the
Medl ab Report and explained it to her, Caron does
not recall doing so and states that his doing so
woul d have been irregular, * and that therefore

“This appears to stemfrom a notation Shi nbaum made in
Thomas's "Di scharge Sunmmary" from Hel p Counseling to the effect
that Thomas's | ast use of al cohol was on "3/1/98", Ex. EE,
Larson's Mot. for Summ J. Shinbaumtestified that such
i nformati on woul d have come from Thonmas, Dep. of Val erie Shinbaum
at 80, and Thonmas only saw Shi nbaum once after "3/1/98", at his
March 2 individual session with her.

As we noted above, this is not a proper
representation of what Larson testified to.

“Plaintiff then suggests that Caron's responses seened
to show that he was "prepared” for the deposition in that there
woul d have been an "confidentiality problem if he had adm tted
to disclosing the test results, Pl.'s Second Resp. to Larson's
Mot. for Summ J. at 11. This statenent, we feel, cones
dangerously close to anbunting to a suggestion by plaintiff's
counsel that Caron's counsel suborned perjury by his client. W
al so note that this is not the only derogatory remark made by
plaintiff's counsel about defense counsel in Thomas's papers,
e.g., Pl."s Second Resp. to Larson's Mot. for Sunm J. at 10-11
(suggesting that "sonme nenbers of the bar" -- evidently a
reference to defense counsel -- "can generate nore brass than a
foundry" and suggesting that "defendants' |awers should be
ordered to assist in the Florida recount as a sanction so that
they may be visited with a sense of justice and |earn to wei gh
equities and to count.") It is conpletely beyond this Court's
conpr ehensi on what plaintiff's counsel seeks to acconplish by
these swipes in a publically-filed docunent. It is one thing to
accuse the defendants of lying, e.qg., Pl.'s Second Resp. to
Larson's Mem of Law at 11 ("[Larson and Caron] are sitting down

(continued...)
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one or the other of Larson and Caron is perjuring
him or herself.*®

. Judge Gavin's affidavit was procured in
an attenpt to protect Larson.

We cannot regard this evidence as sufficient to permt
ajury, viewng the evidence in the light nost favorable to
Thomas, reasonably to conclude that there was a conspiracy to
deprive Thomas of his civil rights. W again do not find it
profitable to examne in detail each item of evidence to which
Thomas points. Instead, we first observe that there is no direct
evi dence what soever of any agreenent anong the parties. To the
extent that there is evidence of any communi cati ons anong the
al l eged conspirators -- nanely, Shinbaumi s phone nessage to the
probation office and Caron's disclosure of the Medl ab test

results to Larson -- these are not sufficient to permt a jury

(... continued)
in a roomplanning perjured testinony.") and 12 ("These
defendants are lying"), but it is quite another to take pot-shots
at nmenbers of the bar and officers of the court. |If plaintiff's
counsel has charges to bring agai nst defense counsel, he should
do so in an appropriate forum but he should desist fromthe
practice of including in his briefs to this Court extraneous
accusati ons of w ongdoi ng.

*Both respect to his argument on § 1983 conspiracy and
el sewhere, Thomas makes much of this discrepancy between Caron's
and Larson's testinony, and it cannot be denied that their
statenents are at best inconsistent. However, it remains unclear
why the sinple fact that two defendants made i nconsi stent
statenents, even about a relatively salient event such as Caron's
di scl osure of the Medlab results to Larson, necessarily goes to
show the validity of Thomas's 8 1983 clains. Thonmas's papers do
not go far in helping us to understand the | ogical connections he
sees, and, indeed, we observe, for exanple, that this discord
bet ween Larson and Caron would seemto inply an absence of
coordi nation, rather than conspiracy.
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reasonably to infer the existence of a conspiracy. The evidence
Thomas identifies to support his conspiracy claim*, in sum is
not sufficient independently to disclose the existence of a
conspiracy unless the existence of the conspiracy is posited in

the first place.

There is no question for a jury to resolve
With respect to a 8 1983 conspiracy involving Larson or her co-

def endant s.

“Thomas maintains that there are other docunents
generated by Larson and/or Shinbaum not disclosed to him that
predate March 2, 1998 and that go to show that these two wonen
felt that Thomas was destined to fail and that this goes to show
t hat Larson and Shi nbaum had a notive to conspire agai nst him
e.g., Pl."s First Resp. to Larson's Mdt. for Summ J. at 14,
Pl.'s Second Resp. to Larson's Mot. for Summ J. at 9. W note
that Thomas never formally noved to conpel the disclosure of
t hese docunents, despite evidently being aware of their existence
as early as Septenber 21 (the date of the First Response). In
identifying these m ssing docunents, Thomas cites to two
i nstances in depositions at which he allegedly denmanded their
production, Pl.'s Second Resp. to Larson's M. for Summ J. at
9, but an exam nation of these transcript pages does not clarify
what exactly these docunents were, nor does it show that Thomas
was deni ed any docunents that should have been disclosed, in that
one of the files under discussion was Thomas's public court file,
and the other was a file that Thomas's counsel had evidently
exam ned and mar ked.

In any event, to the extent that the docunents --
whi ch, again, are not before us -- would show that Larson or
Shi nbaum bel i eved that Thomas would likely fail, this is a far
cry fromproof that they subsequently conspired to throw hi m back
injail. Mreover, their doubts about Thomas were shared by
Judge Gavin, who stated to Thonas at the February 19, 1998
hearing "I"'mtelling you right now, you're not going to nmake it.
And I'mgoing to give you every single day [of the outstanding
sentence]." Tr. of Feb. 19, 1998 hr'g at 14.

As with any conspiracy theory, once you assune the
exi stence of the conspiracy anong the defendants here, the facts
can be interpreted to "fit" the theory. But this is not how we
consi der proofs under the Rule 56 standards.
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4. Qualified Immunity for
Clainms Under 42 U.S.C. 8§ 1983

Larson al so contends that she is protected by the
doctrine of qualified imunity.

Public officials are "shielded fromliability for civi
damages i nsofar as their conduct does not violate clearly
established statutory or constitutional rights of which a

reasonabl e person woul d have known," Harlow v. Fitzgerald, 457

U.S. 800, 818, 102 S.Ct. 2727, 2738 (1982); see also Anderson v.

Creighton, 483 U S. 635, 639, 107 S.Ct. 3034, 3039 (1987)

(hol ding that the focus of qualified imunity is on the objective
| egal reasonabl eness of the actions taken by the public
official). Qualified imunity may apply to "discretionary” acts,
where "the judgnents surroundi ng discretionary action al nost
inevitably are influenced by the decisionnmaker's experiences,

val ues, and enotions," Harlow, 457 U S. at 816, 102 S. C. at
2737. Qualified imunity does not apply, however, to actions
that are "mnisterial”, that is, that are established by

regul ation, e.qg., Davis v. Scherer, 468 U S. 183, 196 n. 14, 104

S. C. 3012, 3020 n.14 (1984) (noting that the requirenent to
follow certain procedures before term nating enploynent is an

exanple of a ministerial duty). >

*See also Ospina v. Departnent of Corrections, 769 F
Supp. 154, 156 (D. Del. 1991) (noting that mnisterial duties are
"routine procedures necessary to the adm nistration of the |aw
that call for little or no choice").
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When a defendant raises a claimof qualified inmunity
in a 8 1983 case, the first question we face is whether the
plaintiff's allegations sufficiently establish the violation of a

constitutional or statutory right, Guenke v. Seip, 225 F.3d 290,

298 (3d Cir. 2000). |If the allegations cross that threshold, we
next inquire as to whether the right was “clearly established”
such that a reasonabl e person woul d have been aware of it,

G uenke, 225 F.3d at 298. W then nove to exam ne the

def endants' conduct. As noted above, "an official wll not be
liable for allegedly unlawful conduct so long as his actions are
obj ectively reasonabl e under current federal |aw, " G uenke, 225
F.3d at 299, and the focus is on "whether a reasonable public

official would know that his or her specific conduct viol ated

clearly established rights,”" Gant, 98 F.3d at 121. At the

summary judgnent stage, "this admttedly fact-intensive analysis
must be conducted by viewing the facts alleged in the |ight nost
favorable to the plaintiff," Guenke, 225 F.3d at 300. Par ol e
officers |like Sandi Larson may be granted qualified imunity for

their discretionary activities, e.qg., Presley v. Mrrison, 950 F.

Supp. 1298, 1304 (E.D. Pa. 1996).

As we have discussed and concl uded at | ength above, on
the evidence in the record Larson's actions were objectively
reasonabl e, and therefore we find that her actions are inmmune

from§8 1983 clains as a matter of | aw
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B. Val erie Shi nbaum and Nort hwestern
Human Services' Mtion for Sunmmary Judgnment

1. Northwestern Human
Services' Status as a Def endant

Bef ore exam ning the specific clains brought against
these entities, we first look to the status of Northwestern Human
Services. In its notion, Northwestern argues that it is not
properly a party to this suit, since the evidence shows that
Shi nbaum was an enpl oyee of Help Counseling, which is a
separately incorporated part of Northwestern, but that she was
not an enployee Northwestern itself. Thomas argues in response
t hat Shi nbaum was enpl oyed by Northwestern and that Northwestern
is mentioned in Shinbaum s deposition

Wil e Northwestern Human Services is indeed nentioned
i n Shinbaum s deposition, it is in the context of Shinbaum s
statenent that Hel p Counseling Service, Inc. was a “division” of
Nort hwestern. We also note that the docunents of record that
Shi nbaum conpl eted in the course of her treatnment of Thomas bear

the |etterhead "hel p counseling center, inc.", e.q., Ex. EE

Larson's Mot. for Summ J. (enphasis added). Thus, as Thomas has
failed to point to anything in the record to show t hat Shi nbaum
was at the relevant tinmes directly enployed by Northwestern Human
Servi ces, and he has not made any showi ng that m ght make it
proper essentially to pierce the corporate veil to hold

Nort hwestern liable for the acts of one of its subsidiary's

enpl oyees, we conclude that Northwestern's clains are neritorious

and that it is not properly a defendant here.
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Leaving this aside, we nove to exam ne the specific

clai ms that Thomas brings agai nst Shi nbaun?

2. Fourth Amendnent dains Under 42 U S.C. 8§ 1983

A prelimnary question we nust address in considering
Shinbaum s liability here is whether she may be consi dered a
"state actor” and therefore liable for 8 1983 viol ations, since
private conduct does not fall under 8 1983, but rather "state

action" is required to maintain a § 1983 suit, e.qg., Abbott v.

Lat shaw, 164 F.3d 141, 146 (3d Cr. 1998).

The heart of a state action inquiry "is to discern if
t he defendant 'exercised power "possessed by virtue of state | aw
and made possi ble only because the wongdoer is clothed with the

authority of state |aw G oman v. Town of Manal apan, 47 F.3d

628, 639 n.17 (3d Cr. 1995)(quoting West v. Adkins, 487 U S. 42,
49 (1988) (in turn quoting United States v. dassic, 313 U S

299, 326 (1941))).

The Suprene Court has not devel oped a unitary approach
to determ ne whether there has been state action, instead
enpl oying three discrete tests -- the "traditional exclusive
governnent function” test, the "synbiotic relationship" test, and
the "close nexus" test -- with the test to be used to be

determ ned by the particular facts and circunstances of the case.

2Qur findings below with respect to Shi nbaum woul d
logically apply equally to Northwestern Human Service even if it
was a proper defendant here, or to Help Counseling if it were a
party to this suit.
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In the "traditional exclusive governnent function”
test, we ask whether "the private entity has exercised powers
that are traditionally the exclusive prerogative of the state,"

Mark v. Borough of Hatboro, 51 F.3d 1137, 1142 (3d Cr. 1995)

(quoting Blumyv. Yaretsky, 457 U.S. 991, 1004-05, 102 S. C.

2777, 2786 (1982)) (enphasis added in Mark), and sinply because a
party is serving a public function does not suffice for such a

showi ng, Rendel | -Baker v. Kohn, 457 U S. 830, 842, 102 S. C

2764, 2772 (1982).

The "synbiotic rel ationshi p" test exam nes the
rel ati onship between the state and the all eged wongdoer to
di scern whether there is a great degree of interdependence
between the two. Under the test, a private party wll be deened
a state actor if "[t]he State has so far insinuated itself into a
position of interdependence [with the private party] that it nust
be recogni zed as a joint participant in the challenged activity,
whi ch, on that account, cannot be considered to have been so
"purely private' as to fall w thout the scope of the Fourteenth

Anendnent." Burton v. WImngton Parking Auth., 365 U S. 715,

725 (1961).

Subsequent jurisprudence has held that state regulation
is not enough to render the actions of an institution to be those
of a state, even if the regulation is pervasive, extensive, and

detailed. Jackson v. Mtropolitan Edison Co., 419 U S. 345, 350,

358-59 (1974). Moreover, extensive financial assistance fromthe

state does not turn a private actor into a state actor. Rendel | -
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Baker v. Kohn, 457 U. S. 830, 842-43 (1982)(rejecting a claim of

state action based on the synbiotic relationship test where the
institution in question received virtually all its funding from
the state).

Finally, the "close nexus" test differs fromthe
"synmbiotic relationship” test in that it focuses on the

connecti on between the state and the specific conduct that

all egedly violated the plaintiff's civil rights, whereas the
"synmbiotic relationship” test focuses on the entire relationship
between the state and the defendants. Under this test, the query
is "whether there is a sufficiently close nexus between the State
and the chall enged action of the regulated entity so that the
action of the latter may be fairly treated as that of the State
itself,"” Jackson, 419 U S. at 351, 95 S. C. at 449; see also

Br ent wod Acadeny v. Tennessee Secondary Sch. Athletic Ass'n, No.

99-901, 2001 W 137474 at *5 (U. S. Feb. 20, 2001) (di scussing

cl ose nexus test); Anerican Mrs. Miut. Ins. Co. v. Sullivan, 119

S. C. 977, 986 (1999) ("Whether . . . a [sufficiently] close
nexus exists . . . depends on whether the State has exercised
coerci ve power or has provided such significant encouragenent,

ei ther overt or covert, that the choice nust in | aw be deened to
be that of the State."” (internal quotation marks omtted)).
Action private entities take with the nere approval or

acqui escence of the state does not constitute state action under

this test, see Anerican Mrs., 119 S. C. at 986, and the purpose

of this test is "to assure that constitutional standards are
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i nvoked only when it can be said that the State is responsible

for the specific conduct of which the plaintiff conplains,” Blum
457 U.S. at 1004, 102 S. Ct. at 2786.

Shi nbaum mai ntains that she is not a state actor and
t herefore cannot be liable for Thomas's cl ains under § 1983.
Thomas responds that she is in fact a state actor. W w |
exam ne each of the three tests in turn. Wth respect to the
“"tradi tional exclusive governnent functions" test, it would seem
clear that the provision of drug counseling services is not a
traditional exclusive governnment function, and Thomas nmakes no
argunment to the contrary.

We simlarly cannot find that Shinbaumis a state actor
under the "synbiotic relationship” test. Although it would seem
clear fromthe record that Hel p Counseling may be a governnent
contractor, Thomas points to no evidence showing that it has
formed an interdependence with the governnent. Simlarly,
al t hough the evidence mght be sufficient to show that Help
Counsel i ng recei ved sone funding fromthe governnent, or was
subject to sone regul ation, these factors in and of thenselves to
not create a synbiotic relationship.

Under the "cl ose nexus" test, Shinbaum s possible
status as a state actor is a nuch closer case. > Qur inquiry in

the "close nexus" test is restricted to the relationship between

*We are sonmewhat hesitant to so find on the basis of
t he pl eadi ngs before us since, Thomas nmakes very little argunent
on this topic and indeed points to nothing in the record that
woul d support a finding in his favor here.
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t he governnent and the private actor with respect to the specific
conduct alleged. Here, the record is clear that Thonmas was at
Hel p Counseling as a part of his ongoing parole, and the

di scl osure consent forns he signed permtted Help Counseling to
di scl ose many details of his treatnment to his probation officer
Mor eover, the record is clear that Shinbaum his counsel or,

reported to the probation office, sua sponte, various facts about

his treatnment. The phone nessage from Shinbaumto the probation
of fice shows that she reported on his absence fromtreatnent, as
wel | as sone of the things he disclosed to her with respect to
the drug test controversy. The treatnent notes Shi nbaum w ote
show that she was aware of the nature of Thomas's deal w th Judge
Gavin, and in particular the requirenents it placed on him
Thus, she woul d have been aware of the possible consequences to
Thomas when she nmade her report to Larson, and this know edge,
conbi ned with her acts, may be seen to establish a sufficiently
cl ose nexus between Shi nbaum and the probation office to permt
the inposition of liability on Shinbaumas a state actor. This is
so because in reporting Thonmas's failures to the probation office
she coul d be said to have been, in essence, acting as an arm of
the state with respect to his probation requirenents.

W will therefore assune, w thout deciding, that
Shi nbaum was a state actor for the purposes of Thonas's § 1983
clains. However, even with this assunption, the evidence would
not permt a jury reasonably to find Shinbaumliable under §

1983.
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Thomas' s cl ai ns agai nst Shinbaumin this regard focus
on her disclosures in the phone call to the probation office on
March 4. W can find nothing in the evidence to connect any
chal | enged di sclosures to any violation of Thomas's rights.
Thomas cl ains that Shinbaum s di scl osure was cul pabl e because she
had no right to tell anyone el se what Thomas told her in
counseling. He does not, however, dispute that Shinbaum was
aut hori zed to disclose to the probation office the fact of
Thomas' s attendance or absence at required sessions.

To be specific, the phone nessage from Shinbaumto the
probation office on March 4 disclosed five things: (1) that
Thomas reported for individual counseling on March 2 but |eft
before his group session, (2) that Thomas did not show up for his
group session on March 3, (3) that Thomas was schedul ed for group
session that night, (4) Thonmas went to Ri verside/Brandywi ne to
give a urine sanple on Monday, and (5) he did so because he felt
his probation officer was conspiring against him Thonmas argues
only that disclosures nunbers (4) and (5) above are
i mper mi ssi bl e, but does not challenge nunbers (1) through (3). >
Even assum ng that they were in sone way inproper, disclosures
(4) and (5) have nothing to do with Thomas's subsequent

i ncarceration. Judge Gavin jailed Thomas because it was reported

*The consent forns Thomas signed clearly show that his
"presence in treatnment" can be discl osed; noreover, we observe
t hat Judge Gavin's order of February 19, 1998, which required
Thomas to be present for all his counseling appointnents, woul d
meke little sense unless Hel p Counseling could | egally disclose
to the probation office whether or not he showed up.
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to himthat Thomas had tested positive for cocai ne, had drunk
al cohol, and had mi ssed counseling appoi ntnents®. There is no
evidence in the record to suggest that any of these findings is
associated in any way w th Shinbaunm s all egedly inproper
di scl osures, nor does Thomas neke any argunent on this point.

The record is bereft of evidence that would allow a
jury reasonably to find that Shinbaumis acts led to any rights
deprivation. We will therefore grant judgnent to Shinbaum on the

Fourth Anmendnent § 1983 cl ai ns.

3. Conspiracy Gains Under 42 U . S.C. 8 1983

Qur analysis of the § 1983 conspiracy clai ns agai nst
Shinbaumis identical to our discussion of Larson's notion for
summary judgnent, and so we will therefore grant judgnment to
Shi nbaum on the 8§ 1983 conspiracy cl ai ns.

C. Art Caron and R verside/ Brandyw ne's
Motion for Sunmmary Judgnent

1. Fourth Anendnent dains Under 42 U.S.C. § 1983

As with Shinbaum a threshold question here is whether
Caron and Ri versi de/ Brandywi ne nay be consi dered state actors and
therefore potentially |iable under § 1983.

We have little difficulty in concluding that Caron and
Ri ver si de/ Brandywi ne fall under neither the "traditional

excl usive governnent function"” test nor the "synbiotic

*As di scussed above, the absences fromthe counseling
appoi ntnents, standing alone, sufficed to jail him
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relationship” test; with respect to the latter we note that there
is nothing in the record, nor does Thomas nake any argunent, to
show the | evel of interdependence between Caron and
Ri ver si de/ Brandywi ne, one the one hand, and the governnent, on
the other, needed to show a synbiotic relationship. Wth respect
to the "close nexus" test, we note that the only contact the
evi dence shows between Caron and R versi de/Brandywi ne and the
government was Caron's disclosure to Larson of Thomas's drug test
results. But this one-tinme disclosure -- which Thomas hinsel f
argues was inproper in the first instance, and which does not
appear to have been pronpted by any standing rel ationshi p between
t he probation office and either Caron or Riverside/Brandyw ne
with respect to Thomas -- is not sufficient to nake a state actor
out of Caron or Riverside/Brandywine. |In particular, we find
that there is nothing to show that the governnent either
"exercised coercive power" or provided overt or covert
encour agenent of Caron and Riverside/Brandyw ne's actions as
coul d be needed to characterize the latter's action as "state
action."

Because no evi dence supports the contention that Caron
or Riverside/ Brandywi ne was a state actor for the purposes of
this action, we wll grant them judgnment as to Thomas's cl ai ns of

a Fourth Anendnent violation under § 1983. %

W also find that even if Caron and
Ri ver si de/ Brandywi ne were consi dered state actors under the
"cl ose nexus" test, their actions here are causally unrelated to
(continued...)
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2. Conspiracy Cains Under 42 U S.C. 8 1983

Qur analysis of the 8§ 1983 conspiracy clai ns agai nst
Caron and Ri verside/Brandywine is identical to our discussion of
Larson's notion for summary judgnent, and so we will therefore
grant judgnment to Caron and Riverside/ Brandywi ne on the § 1983

conspi racy cl ai ns.

3. Plaintiff's Mtion to Arend Hi s Conpl ai nt

The original Conplaint does not clearly raise a claim
agai nst Caron or Riverside/Brandywi ne for a violation of
confidentiality, although in his briefing here Thomas refers
repeatedly to Caron's disclosure of the Medlab test results to
Larson as inproper. In his response to Caron and
Ri ver si de/ Brandywi ne's notion for sunmary judgnent, however,
Thormas argues that we "should also grant plaintiff |eave to add a
cause of action against Caron/Riverside for breach of

confidentiality,” Pl."s Resp. to Caron's M. for Sunm J. at 4.

(... continued)
any deprivation of Thomas's rights. To the extent that Thomas
argues that Caron's disclosure of the test results to Larson
anobunted to a 8 1983 violation, this cannot stand | ogi cal
scrutiny, since such disclosure -- which occurred after Thomas
was i ncarcerated -- placed Thomas in no different a position than
he woul d have occupi ed had Caron not disclosed the results, which
is what Thonmas argues he shoul d have done. To the extent that
Thomas argues that Caron's behavior led to a several hour del ay
in the receipt of his test results when he went to
Ri ver si de/ Brandywi ne on June 11, 1998, we cannot see how there is
any constitutional dinmension to such a claim In this regard, we
note that Thomas nmakes no claimthat Caron shoul d have gotten the
results to Thomas in prison, nor does he argue that he tried
unsuccessfully to obtain the results while in prison, but rather
his claimis that Caron and Riverside/Brandywine's liability
stens fromthe disclosure to Larson.
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By an Order dated Decenber 8, 2000, we invited the defendants to
respond to this notion, and each defendant filed an opposition.
Fed. R Cv. P. 15(a) states, in pertinent part, that
"a party may anend the party's pleading only by | eave of court or
by witten consent of the adverse party; and |eave shall be
freely given when justice so requires”. This liberal philosophy
notw t hstandi ng, we may in our discretion deny |eave to anend if
"a plaintiff's delay in seeking anmendnent is undue, notivated by
bad faith, or prejudicial to the opposing party,” and we "my

al so refuse to all ow an anendnment that fails to state a cause of

action", Adans v. Gould, Inc., 739 F.2d 858, 864 (3d Cir. 1984);
see also Foman v. Davis, 371 U S. 178, 182, 83 S. Ct. 227, 230

(1962) (noting that |eave to anend shoul d be granted absent
"undue del ay, bad faith or dilatory notive on the part of the
novant, repeated failure to cure deficiencies by anmendnents
previously all owed, undue prejudice to the opposing party by
virtue of allowance of the anendnent, futility of anmendnent").
On this standard, we find first that Thonmas del ayed
unduly in filing his notion. If he was not aware of it
previously, Thomas knew of Caron's disclosure to Larson by at
| east Septenber 19, 2000, the date of Larson's deposition, at
whi ch she testified that Caron had given her the results of the
Medl ab test. Thomas's two-nonth delay in seeking to anend his

Conpl ai nt, particularly when such a notion was nade in his
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response to the defendant's summary judgnent motion®, is
undoubt edl y undue.

Mor eover, Thomas's notion to anmend is futile. As we
have dism ssed all of Thomas's federal clains, we will also
decline to hear his supplenental state |aw clains, into which
category the putative confidentiality claimagainst Caron and
Ri versi de/ Brandywi ne would fall. W wll therefore deny Thonas's

request for |eave to amend his Conplaint. *®

D. Supplenental State Law d ai ns

As noted above, Thomas has brought “supplenmental” state
law civil conspiracy clainms against all defendants, as well as
breach of confidentiality clainms agai nst Shi nbaum and
Nort hwest ern Human Services. Under 28 U S.C. 8§ 1367(c)(3), we
may decline to exercise supplenental jurisdiction over state | aw
clainms if we have "dism ssed all clains over which [we] ha[d]

original jurisdiction.”" Before Congress adopted the suppl enental

*That is, his request for |eave to anmend, instead of
occurring while discovery was still ongoing, fell well after the
conpl etion of discovery and after the parties had filed their
di spositive notions.

®As Larson notes in her response to Thonas's request
to anend, Thomas's responses to the three summary judgnent
notions el sewhere contain statenments to the effect that we should
permt plaintiff to add still other defendants to this action.
We do not regard these stray statenents as proper notions before
the court pursuant to Fed. R Cv. P. 7(b)(1), and we w !l not
consider themhere. W note that although Thomas filed a reply
to the defendants' opposition to his request for |eave to anend,
in that subm ssion he only discusses the anendnent to include the
confidentiality claimagainst Caron and Ri versi de/ Brandyw ne, and
so it appears that he nmakes no contention that is other remarks
in the text of his responses constitute notions to anend.
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jurisdiction statute, the Suprene Court had held in United M ne

Wrkers v. Gbbs that "if the federal clains are di sm ssed before

trial, . . . the state clains should be dism ssed as well." 383
U S. 715, 726 (1966). °°

We have found that the defendants' conduct with respect
to Thomas does not anount to any violation of federal civil
rights law. Thomas's remaining clains of civil conspiracy and
breach of confidentiality are purely state |aw clains between
t hese nondi verse parties, and are best suited for resolution in
t he Pennsyl vani a courts.

We therefore decline to exercise our jurisdiction under

28 U.S.C. § 1367(c).

* Sinmilarly, it was considered the "rule within this

Circuit . . . that once all clainms with an i ndependent basis of
federal jurisdiction have been dism ssed the case no | onger
bel ongs in federal court.”™ Markowitz v. Northeast Land Co., 906

F.2d 100, 106 (3d Gr. 1990).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CURTI S THOVAS : ClVIL ACTI ON
V. :
SANDI LARSON et al . : NO. 00-999
ORDER

AND NOW this 27th day of February, 2001, upon
consi deration of defendant Sandi Larson's notion for sunmary
j udgnent (docket nunber 39), defendants Val eri e Shi nbaum and
Nor t hwest ern Human Servi ces' notion for sumrmary judgnent (docket
nunmber 38), and defendants Art Caron and Ri versi de/ Brandyw ne's
nmotion for sunmary judgnent (docket nunmber 40), and plaintiff's
responses thereto, and defendant Sandi Larson's reply thereto,
and for the reasons stated in the acconpanying nmenorandum it is
her eby ORDERED t hat :

1. The defendants' notions for sunmary judgnent are
GRANTED;

2. JUDGMVENT IS ENTERED in favor of all defendants and
against plaintiff Curtis Thomas as to Thomas's federal clains
under 42 U.S.C. § 1983;

3. The Court having declined to exercise its
jurisdiction as to the remaining state law clains in the
Conpl aint, they are DI SM SSED W THOUT PREJUDI CE to their
reassertion in state court;

4. Def endant s Shi nbaum and Nort hwest ern Human
Services' cross-claimagainst all co-defendants, and def endant

Larson's cross-clai magainst all co-defendants are DI SM SSED



W THOUT PREJUDI CE; and
5. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.



